In an international commercial setting, in most cases parties to a sales contract add, albeit last minute, a choice of law and an arbitration clause. But they seldom, if at all, think of limitation periods that may bar their possible claims, and especially which law may be applied to this difficult and often crucial question. This fact burdens the arbitral tribunal with the difficult task of ascertaining the proper limitation regime for an international sales contract. This article examines the diversity of domestic rules in this field, compares them with international instruments regulating international sales of goods and limitation of actions, and analyses if and how arbitration rules give guidance to arbitrators in regard to the determination of the applicable and also, proper limitation regime for an international sales contract.
international sales contracts. 1 1 Yet its amended version of 198012 was ratified by only 19 countries, l3 and thus, its application is very rare.14 The second important step towards uniform rules on limitation periods are the UNIDROIT Principles of International Commercial Contracts 2004 (the 'UNIDROIT Principles'), 1 5 which provide, in Article 10.2, for a general limitation period of three years l 6 and a maximum limitation period of ten years. 17 Also, the Principles of European Contract Law (PECL), which are intended to be applied as general rules of contract within the Member States of the European Union, l 8 provide, in Article 14: 201, for a general period of three years 19 and, in Article 14:307, for a maximum period of ten years. Yet the UNIDROIT Principles and the PECL, which do not hold the same status as state law, face the problem of application, not only in state court proceedings, but also in ad hoc and institutional arbitral proceedings. 20 This is all the more true in cases where the parties did not explicitly opt for the UNIDROIT Principles or the PECL, and it is up to the arbitrators to choose the applicable limitation period.
(b) National Solutions: A Hopeless Huddle
If one is to place reliance on national laws concerning limitation of actions, the situation turns out to be wholly uncertain and unpredictable. The first problem concerns classification of limitation periods, be it procedural or substantive; the second is that domestic limitation periods differ significantly in length; and 11 See K. Boele-Woelki, ' The Limitation of Actions in the International Sale of Goods', available at www.library.uu.nl/publarchief/jb/artikel/boele/full.pdf; Sono, supra n. 9; H. Smit, 'The Convention on the Limitation Period in the International Sale of Goods: UNCITRAL's First Born', available at www.cisg.law.pace.edu/cisg/biblio/smit.html; American Bar Association, Section of International Law and Practice, Reports to the House of Delegates, Convention on the Limitation Period in the International Sale of Goods, available at www.cisg.law.pace.edu/ cisg/biblio/ nelson.html. 12 In 1980, a Protocol to the 1974 Limitation Convention was concluded to aqjust its scope of application to the respective provisions of the CISG. 13 See www.uncitral.org/uncitral/ en/uncitral_texts/ sale_goods/ l 974Convention_status.html, inter alia by the United States (1994), Argentina (1988) , Mexico (1988) and Poland (1995). 14 M. Bonell, supra n. 2 at p. 517. l5 On the limitation regime of the UNIDROIT Principles, see R. Zimmermann, supra n. 2 at p. 269; S. Schilf, 'UNIDROIT-Principles 2004: Auf dem Weg zu einem Allgemeinen Teil des internationalen Einheitsprivatrechts' in (2004) IHR 236. l6 This period commences with actual or constructive knowledge, UNIDROIT Principles, Art. 10.2(1). 17 This maximum period begins on the day after the day on which the right can be exercised, UNIDROIT Principles, art. 10.2(2). The two-tier system adopts the policy that the obligee should not be barred before it has had a real possibility to pursue its right as a result of having actual or constructive knowledge of the right, see UNIDROIT Principles of International Commercial Contracts 2004, Comment 4 on Art. 10.2. 1a PECL, art. 1:101. l9 Pursuant to PECL, art. 14:203(1), the period commences on the date when the debtor has to effect performance or, in the case of a right to damages, on the date of the event giving rise to the claim. 20 According to a recent study of PricewaterhouseCoopers LLP and Queen Mary U niversity of London, School of International Arbitration (May 2006), over three-quarters of corporations opt for institutional arbitration due to its strong reputation for managing arbitration proceedings, see www.pwc.com/ arbitrationstudy. On the application of the UNIDROIT Principles by international arbitral tribunals, see thirdly; some limitation periods under national law may be mandatory or form part of the ordre public of the state in question.
(i) Classifi,cation ef limitation periods
Concerning the classification of limitation periods, two major groups can be distinguished. Whereas under common law, limitation of actions is traditionally deemed to be a question of procedural law, 2 l civil law countries generally consider it as forming part of substantive law. 22 Thus, at the outset, the issue of limitation periods is generally governed by the lex jori in common law countries and by the lex causae, and more precisely, the lex contractus, i.e. the law applicable to the international sales contract itself, in civil law countries. Hence, choosing between various potentially applicable statutes of limitations in international arbitration raises significant choice of law questions. 23 Yet the rigid position of common law countries in applying the lex jori approach, which may well encourage forum-shopping, has been considerably attenuated in recent years. 24 In England, beginning with the Foreign Limitation Periods Act 1984, the general principle has been adopted that the limitation rules of the lex causae are to be applied in actions in England. 25 The same principle applies to arbitrations whose seat is in England, according to section 13 of the Arbitration Act 1996. 26 Hence, the law of England relating to the statute of limitations is not to be applied unless the law of England is the lex causae or one of two leges causarum governing the matter. 27 The duration of the limitation period must be considered in conjunction with the moment at which the period begins to run and the events suspending or interrupting it. 39 In some legal systems, e.g. France (Code civil, art. 1648( 1 )40), the limitation period for remedies for non-conformity of the goods only starts to run once the creditor becomes aware of the claim. Yet, in most legal systems, e.g. England (Limitation Act 1980, s.5), Germany (Bürgerliches Gesetzbuch, s. 438(2)), Italy (Codice civile, art. 1495(3)), Spain (C6digo civil, art. 1490), Switzerland (Code of Obligations, art. 210(1)) and the United States (UCC, s. 2-725), the beginning is determined objectively, predominantly at the time of handing over the goods. In any case, most, if not all laws usually consider the commencement of arbitration proceedings to be sufficient to stop the limitation period running. 41
(iii) Mandatory character and ordre public
Whereas Article 10.3 of the UNIDROIT Principles allows the parties to modify the limitation periods within certain limits, 4 2 Article 22 of the Limitation Convention generally does not recognise the possibility for the parties to modify the limitation period, although the debtor may, at least, extend the period by a declaration in writing to the creditor.
National laws, again, differ considerably on the question of whether the applicable period of limitation is deemed tobe mandatory43 or is subject to party autonomy, and thus may be altered by the parties' agreement.
Finally, both arbitral tribunals and national courts, when considering the recognition and enforcement of the award, may have to address the issue of 38 q. the 2003 Draft Amendment to UCC, s. 2-725, according to which a five-year limitation period applies in certain circumstances ('but no longer than five years after the right of action accrued'). 
II. LIMITATION REGIMES IN INTERNATIONAL COMMERCIAL ARBITRATION PROCEEDINGS
The diversity of domestic rules in this field obviously creates unacceptable uncertainty in international trade. Against this background, arbitral tribunals are facing considerable problems in applying the proper limitation period. 4 8 In the following, it will be shown that arbitration rules give guidance to arbitrators in regard to the determination of the applicable limitation period for an international sales contract. In particular, how the different rules allow the arbitrators to make a carefully reasoned decision in this respect, which lives up to fair and reasonable expectations of the parties, will be examined. 
(a) Contractually Stipulated Limitation Periods
Within the boundaries of freedom of contract, it is, first and foremost, up to the parties to specifically agree upon a limitation period in their contract. This is in line with the overriding principle of party autonomy recognised in most international arbitration laws and rules. 58 In a CISG contract, however, doubts could arise as to whether the stipulation of a certain period constitutes a limitation period or a mere time-bar provision altering the two-year period for giving notice under Article 39(2) of the CISG. 59 If the contract provides for a true limitation period, however, the question arises of whether such a clause is valid or not. Article 4(a) of the CISG provides that questions of 'validity of the contract or of any of its provisions' are to be decided by the applicable domestic law, which, in a select f ew cases, 60 may be the Limitation Convention. In any case, resorting to the substantive provisions of the otherwise applicable national law, however, would ignore the fact stated above, namely that many legal systems in common law countries6 1 still adhere to the procedural classification of limitation periods. Yet, an independent national approach seems to be pref erable, and boundaries for an international public policy have to be found on a comparative basis. Hence, as long as the stipulated 53 Adopted by the Stockholm Chamber of Commerce and in force l April 1999, available at www.sccinstitute.com. 61 See supra I(b)(i).
limitation period is consistent with what is generally provided for under national substantive or procedural laws, and what is now set out in international instruments, there can be no doubt that such a clause is valid, notwithstanding a specific national regulation providing for the contrary. However, the range for a limitation period for claims concerning non-conformity of the goods would have to respect the decision made under Article 39(2) of the CISG, according to which notice of non-conformity must be given, at the latest, within two years after delivery. Thus, this range could be set between a minimum period of two years and a maximum period of six to eight years.
(b) Respecting the Parties) Choice ef Law
If the parties do not expressly stipulate a certain period of limitation, they may still opt for a choice of law in their contract, thereby implicitly referring to the limitation period regulated in the law chosen. Again, such a choice of law is universally acknowledged as an expression of party autonomy. However, the question arises as to whether the parties may only elect a certain national law, or whether they are able to choose international Conventions not in force in the states concerned, such as the Limitation Convention, or even supranational rules of law, such as the lex mercatoria, the UNIDROIT Principles or general principles of law. As long as the applicable arbitration rules ref er to 'rules of law', 62 there can be no doubt at all that the parties are free to choose a national law as well.63 Nowadays, almost all arbitration rules contain corresponding provisions. 64 But also under more traditional wording that only refers to 'law', 65 the result must be the same in light of the overall international development, 66 not confined to arbitration, but, more recently, extending to international procedures before state courts. 67 62 On the hierarchy between the institutional arbitration rules and the Arbitration Act prevailing at the seat of the arbitral tribunal, see M. Blessing, n. 66 at pp. 39, 49, according to whom the provisions in the Arbitration Acts relative to the determination of the applicable law are not of mandatory character, and thus, the arbitral tribunal has to take guidance from the institutional arbitration rules. 
(i) Explicit choice qf uniform law on limitation
Thus, at first, parties to an international sales contract may explicitly opt for the application of the Limitation Convention, even if it is not directly applicable according to its Article 3(1). 68 The same holds true for a direct choice of the UNIDROIT Principles or the PECL that both provide for a limitation regime. 69 A reference to 'lex mercatoria' or 'general principles of law' can nowadays be regarded as a choice of the UNIDROIT Principles, 70 whereas a reference to the 'law of the European Union' or the like can be conceived as a choice of the PECL. 71 (
ii) Implicit choice qf uniform law on limitation
If the parties have not opted for a specific limitation regime, but have explicitly chosen the CISG to govern their contract, one might think that the limitation period could be defined via gap-filling under Article 7 (2) of the CISG. However, there is no gap that can be filled, since the drafters of the CISG deliberately chose to refer questions of limitation to the sister convention, the Limitation Convention. 72 Yet the question arises of whether uniform rules on limitation can be incorporated via Article 9(2) of the CISG, as well as under the applicable provisions of arbitration rules, according to which the arbitral tribunal shall take into account the usages of the trade applicable to the transaction. 73 This presupposes that these usages amount to an international trade usage, i.e. a rule of commerce which is regularly observed by those involved in a particular industry or marketplace at a global level.7 4 This cannot be said for the Limitation Convention, having regard to its limited acceptance. For the same reasons, even an explicit choice of the CISG cannot be regarded as an implicit or tacit choice of the Limitation Convention.
However, one should keep in mind that parties choosing a neutral substantive law and submitting the dispute to a neutral arbitration procedure at a neutral place will not generally expect to be confronted with a domestic law. 75 Thus, case law, 76 as weil as scholarly writing, 77 increasingly recognise that the UNIDROIT Principles, as a whole, constitute 'excellent evidence'78 of an internationally accepted solution to a problem and thus can be regarded as an international trade usage or, at least, as a restatement and rebuttable presumption of international trade usages. 79 Yet it cannot be ignored that the limitation provisions were only introduced into the UNIDROIT Principles in 2004. Thus, any 'trade usage' of limitation of actions might arguably have only come into existence after this year.
Whether the PECL can already be regarded as an international trade usage, at least in the European trade, or merely 'constitute an academic research ... and are a preliminary step to the drafting of a future European Code of Contracts '80 is still an open question to be decided in the years to come. 8 l
(iii) Choice ef national law and limitation
If the parties have chosen a specific national law to govern their contract via a choice of law clause, the designated lex causae not only governs the true substantive issues of the contract, but also the question of limitation, whether classified as substantive or procedural. 82 This solution not only follows as a logical consequence in those legal systems that classify limitation periods as part of substantive law, but nowadays also holds water in those countries (including England) that have enacted the 1980 Rome Convention on the law applicable to contractual obligations. 83 This Convention expressly classifies the issue of limitation as a matter of substantive law, 84 and the same holds true for the intended Rome I Regulation, which is to succeed the 1980 Rome Convention in the near future. 85 However, problems may still subsist where the lex loci arbitri follows the procedural classification, while the lex causae classifies the issue of limitation as being substantive. Imagine the case where the parties designate English law, or any other national law of a Member State of the European Union, whereas New York is the seat of the arbitration; or the situation where the parties choose New York law, but the seat of arbitration is in Geneva, Switzerland.
lt would be arbitrary to classify the question of limitation according to the lex loci arbitri. The arbitral situs cannot prevail over the parties' choice of law. 86 In many cases, the parties do not even choose the seat of the arbitration proceedings themselves, this depending on the rules of the chosen institution. 87 However, even if the parties explicitly choose a place where the arbitration is to be carried out, the reasons are usually that they choose the law of this particular country to govern the arbitration proceedings as the lex arbitri because it is favourable to arbitration or, as a compromise, 'neutral', 88 such as Swiss law. The place of arbitration provides no further connection to the dispute other than being the jurisdiction where the award is made, and whose courts are competent to supervise the arbitration, e.g., to resolve any disputes with respect to appointment and/ or challenge of the arbitrators, and to set aside the award. 89 To sum up, where the parties, by way of a choice of law clause, opt for a specific domestic law, this law governs the question of limitation of actions, notwithstanding how it is classified there. In this case, it might be questionable whether the limitation regime of the UNIDROIT Principles may still be applicable as an international trade usage, as provided for in most arbitration rules. 90 If it can be ascertained that the parties consciously chose the national law with its specific limitation period, then there is no basis on which to force uniform law upon them. In this case, if the CISG governs the contract, the national limitation period still has to be interpreted in accordance with the two-year time limit for giving notice set forth in Article 39(2) of the CISG and may, in no case, be shorter than two years. 91 
(c) The Arbitrators) Best Choice ef Limitation Periods
If the parties have not chosen a law to govern their contract, it is up to the arbitral tribunal to determine the applicable law. 92 There are still several approaches underlying the respective arbitration rules. 93 U nder the traditional conflict of laws approach, the tribunal designates a conflict of laws rule that then leads to the applicable domestic law. However, modern rules allow the tribunal to directly determine the applicable law (voie directe), either by applying a closest connection test or via its own wide discretion.
(i) Traditional corifüct ef laws approach
The most prominent example of the traditional conflict of laws approach can still be found in the UNCITRAL Arbitration Rules (1976), which provide in Article 33(1) sentence 2, that 'the arbitral tribunal shall apply the law determined by the conflict of laws rules which it considers applicable'. There have been numerous attempts to narrow the tribunal's discretion and to recommend appropriate conflict of laws rules to be chosen under this provision. 94 Today, two denationalised and flexible approaches prevail. First, the tribunal may apply general principles of conflict of laws, 9 5 which are common to the leading legal systems in the world and reflected in international conventions on conflict of laws rules, 96 or the closest connection test. In relation to sales contracts, both approaches regularly lead to the application of the law of the seller, who eff ects the characteristic performance of the contract. Secondly, one may apply the choice of law systems of the countries having a relation to the dispute in question either by way of a 'cumulative approach'97 or according to the 'tronc commun' method. 98 If those national conflict of laws rules lead to the same substantive law, the interest of the states involved are protected to the utmost extent. Whether this equally applies to the interests of the parties, however, is questionable. Even if both conflict of laws rules lead to the application of the same law -that of the state where the seller has its place of business -this, in itself, does not mean that the applicable limitation regime of the seller's law is suitable for an international contract and that the outcome is foreseeable for a reasonable buyer in the given case. In any case, the limitation period must be in congruence with the general position taken by the CISG, as expressed in its Article 39(2), as weil as with international trade usages, which are expressly safeguarded in arbitration rules. As already set out above, 99 the UNIDROIT Principles may well be regarded as a yardstick in this regard.
(ii) Modern direct choice method
Most modern institutional arbitration rules recognise what arbitrators do in practice 100 and entitle the arbitrators to ascertain the proper law of the contract directly, i.e. without any reference to conflict of laws rules. While the traditional choice of substantive law via conflict of law rules is often 'complicated' lOl and 'creates a sometimes cumbersome extra step in the arbitral process', 1 02 the direct approach allows an accelerated and cost-effective procedure. 1 03 Again, two approaches may be distinguished. Under the first, the arbitration rules themselves give the tribunal guidelines as to how to determine the applicable law, namely to choose the law or rules of law 'with which the dispute has the closest connection'l04 or 'with which the subject-matter of the proceedings is most closely connected'.105 Under the second approach, the tribunal enjoys complete freedom in choosing the applicable law. Arbitration rules embracing this approach usually 97 q: E. Gaillard andJ. Savage, supra n. 45 at para. 1547;].D.M. Lew, L.A. Mistelis and S.M. Kröll, supra n. 41 empower the tribunal to apply the law or rules of law which it determines or considers to be 'appropriate' 106 or 'most appropriate'. 107
Both approaches may easily lead the tribunal to apply uniform rules regulating the question of limitation.108 Under the closest connection approach, it can weil be argued that the closest connection to an international sales contract that is governed by the CISG cannot be found in any domestic law provisions, but has to be sought on an international, if possible uniform level, leading to a foreseeable and fair result for the parties. The same holds true for the determination of the '(most) appropriate' law or rules of law. Again, as has been stated in connection with international trade usages, l09 it is almost impossible to apply the Limitation Convention, having regard to its limited acceptance even today, although it was explicitly designed to complement the CISG and, indeed, would be appropriate in the overwhelming majority of cases. However, the UNIDROIT Principles can fill this lacuna, provide a neutral and reasonable result and thus, guarantee a predictable, level playing field for the parties.
III. FINAL REMARKS
Although the CISG has considerably eased the arbitral tribunal's task of tackling the difficult problems that can potentially arise out of an international sales contract, crucial unresolved questions still remain when it comes to limitation of actions. This is all the more unsatisfactory because recourse to national law leads to unpredictable and sometimes harsh results, which can hardly be called appropriate in an international commercial setting.110
Beyond the more or less uncontroversial case of the parties themselves stipulating a certain limitation period in their contract, the UNIDROIT Principles 2004, with their implementation of a limitation regime, may yield a satisfying solution. The arbitral tribunal may choose this uniform set of rules not only if the parties designate it by an explicit choice of law, but also as an international trade usage in the sense of both Article 9(2) of the CISG and the applicable arbitration rules. Even a choice of national law by the parties does not necessarily exclude the application of uniform rules.
The application of the limitation regime of the UNIDROIT Principles 2004 is all the more warranted if the parties have not chosen the law to govern their contract, and it is left to the arbitral tribunal to determine the applicable law according to the arbitration rules in question. In this case, both the traditional conflict of laws approach and the direct choice method lead to a limitation regime that provides a foreseeable and reasonable solution for parties to an international sales contract, as set out in the UNIDROIT Principles 2004.
